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Liane Kosaki show that all Roe did was intensify basic 
divisions over abortion: those who were pro-choice 
before the decision became even more so, and the same 
held true for those on the pro-life side.11 Those divisions 
persist today, even after Roe’s demise. A 2022 Gallup Poll 
found that about 50 percent of Americans believe that 
abortion should be legal under certain circumstances, 
such as if the pregnancy threatens a woman’s life or 
health; 35 percent say it should be legal under any cir-
cumstances; and 13 percent think it should be illegal 
under all circumstances (2 percent had no opinion).

Although Roe may not have changed public opinion 
on abortion, it had the important effect of mobilizing the 
movement to oppose it. Before 1973, groups opposed to 
legalized abortion had lobbied successfully against efforts 
to liberalize state laws. When Roe nullified these legisla-
tive victories, pro-life groups began to lobby legislatures to 
enact restrictions on the right to an abortion—such as laws 
requiring consent of a woman’s husband or a minor’s par-
ents, those that limited government funding for abortion 
services, and laws that required all post–first-trimester abor-
tions to be performed in a hospital. The pro-life movement’s 

11Charles H. Franklin and Liane C. Kosaki, “The Republican 
Schoolmaster: The Supreme Court, Public Opinion, and Abortion,” 
American Political Science Review 83 (1989): 751–772. The Gallup 
Poll data cited in the paragraph are available at https://news.gallup 
.com/poll/1576/abortion.aspx.

Table 10-2  Approaches to Laws That Restrict Abortion

Approach
Exemplary Cases/ 
Opinions Definition

Strict 
scrutiny

Roe v. Wade (1973) The right to abortion is fundamental. So laws restricting that right must be the least 
restrictive means available to achieve a compelling state interest. In the abortion 
context, a state’s interest grows more compelling as the pregnancy moves from 
the first (no compelling interest) to second (interests related to maternal health) 
to third (post-viability) trimesters (interests in the potentiality of human life). 
States are free to prohibit post-viability abortions except where necessary for the 
preservation of the life or health of the mother

Undue 
burden

Planned Parenthood 
v. Casey (1992)

The right to abortion exists, but it is no longer fundamental. States may regulate 
abortion throughout the pregnancy (including pre-viability) as long as their 
restrictions did not place an undue burden—a substantial obstacle—on the right to 
terminate a pregnancy.

Rational 
basis

Rehnquist in dissent 
in Roe; Dobbs v. 
Jackson Health 
Organization (2022)

The Constitution does not explicitly guarantee a right to abortion, nor is the right 
“deeply rooted” in the Nation’s history. For these reasons, laws regulating abortion 
are no different from most other health and welfare laws and so when challenged, 
courts will uphold the restrictions as long as they are reasonable measures 
designed to achieve a legitimate state interests.

short-term goals were to (1) persuade state legislatures to 
enact these and other restrictions and then (2) convince the 
Supreme Court to uphold them. The longer-term objective 
was the explicit overruling of Roe by the Court.

By the 1990s, pro-life forces had mostly succeeded 
in achieving their short-term goals. Many state legisla-
tures had adopted an array of restrictions on abortions; 
and the Supreme Court upheld most of them, though 
not under the Roe approach. As new, and more conser-
vative, justices replaced members of the Roe majority, 
support for Roe dwindled to the point that in Planned 
Parenthood v. Casey (1992) the Court jettisoned it.

To be sure, Casey did not overrule Roe’s “central hold-
ing”—that a woman should have “some” freedom to termi-
nate a pregnancy. But the justices replaced Roe’s trimester 
framework and compelling interest analysis with an undue 
burden standard, as Table 10-2 shows. Under this standard 
states may prohibit post-viability abortions (as they could 
under Roe). But Casey permitted them to regulate abortion 
throughout the pregnancy so long as their restrictions did 
not unduly burden the right to terminate a pregnancy. If 
they did place an undue burden—a substantial obstacle—
the Court would presumably invalidate them.

OVERRULING ROE

As you might suspect, under the Casey approach, the Court 
upheld many restrictions on abortion—but not all. In 


